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Professionalism in Illinois:
QAttorney Alternative Billing
Options and Their Ethical
Considerationso
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hourly rates to success fees, flat fee agreements and bond arrangements. Each billing
form, including the billable hour is subject to the Illinois Rules of Professional Conduct
and must conform with the requirements of those guidelines or an attorney can face
discipline from the ARDC. The seminar will highlight particular points of contention
between clients (the source of most complaints sent to the ARDC) and attorneys. More
than simply addressing how to avoid censure, this seminar delves into billing from a
fundamental level to provide an understanding and realm of reference for debate and
discourse on the ramifications of billing practices on the profession as a whole.

The material provides a detailed examination of the Model Rules and compares and
contrasts the lllinois Rules of Professional Conduct. The course materials will provide the
attendee with the knowledge and tools necessary to identify the current legal trends
with respect to these issues. The course materials are designed to provide the attendee
with current law, impending issues and future trends that can be applied in practical
situations.
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Introduction

t NPTSaarz2yltAaYy &aK2dZ R 68 | LINI 27

not enough to memorize the Rules of Professional Responsibility. Creating a
legal practice that reflects ones ethical duties and lives up to the high degree of
professionalism required by an attorney is a daily task and one that cannot be
accomplished without effort. The rules can be unclear and ethical dilemmas can

be ambiguous.

Alternative FeesOO8 O4EA "EI1 1 AAl A

(T O

Alternative fees for lawyers are generally fee structures that are not tied to
the almighty billable hour standard. For the purposes of the accompanying
presentation by Audrey H. Rubin, and this article, any kind of billing ranging
from Caps on hourly fees to fixed rates or hourly discounted fees are deemed
alternative fees.

The billable hour presents law firms large and small firms with assistance in
business management that is not provided by other billing structures. The
billable hour quickly and efficiently commodifies the work of an attorney into a
quickly comparable unit of measurement. This unit is pervasive in the legal
community and provides firms with an easy realization rate, peer comparison
tool and standard setting measurement for productivity per associate. The
billable hour provides management with an easy tool to estimate cost in terms
2T G K2dz2NR A ardgive ah asdociatelNd@aptSniét expectations.

Management using the billable hour focuses on conservative business
models, providing a risk-adverse method of billing for a profession that in
general receives work intermittently. Alternative structures generally provide no
absorption for miscalculations in cost and work valuation for potential files if
qguoting an alternative fee, especially in firms with no guaranteed volume of
incoming cases. On the other side of the coin, clients fear the potential of paying
a windfall to an attorney when they lack a concrete identifier of how many
a Y |-Ky2 dzNdhténto a file.
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Law Firm Perspective on Alternative Fees

All things equal, operating under the assumption that clients are happy with
an alternative fee schedule, a law firm can enjoy greater success in client
relations based on their reception of increased perceived or actual value. Happy
clients produce referrals, which come with increased marketing values for the
firm. This boils down all the issues with billing presented in this article and the
presentation: client relations.

The happier a client is, the more likely they are to be satisfied with your billing
statements. Managing client expectations from the outset can help maintain the
feeling of satisfaction and ultimately acceptance of bills they receive from you.
Contrasting the loss they will endure without the expense of an attorney, being
upfront about cost overruns and simply laying a foundation based on consistent
oAfftAY3 SyiNARSa (GKFG GStf asK2 RAR
expectations.

[ON
A

Alternative Fees At Their Best

LGQa y2 &SONBUGY It (6ndfahdingciibfts whcdchdva & 2 N
an established case history with an attorney. The attorney is then able to more
effectively manage flat fees based on past requirements for service and can cut
back on some work product production because the foundation for the work
has been laid. The foundation can be found by either maintaining a focused
LIN OGAOS 2NJ g2NJAy3d GKS F¥SS AO0OKSRdzZ SQ
a time.

LF Yy FGG2NySeaqQ LINF OGAOS | NBII T2 0dz
the ability to estimate fees and costs becomes much easier. Segmenting the
processes you are familiar with, estimating the amount of hourly work that will
be required accurately keep structured fee agreements viable. These historical
experiences allow the billing statement to be averaged out to include the
outlying cases while maintaining value for every client.

Making Alternative Fees a Win-Win

Managing client expectations comes with necessarily teaming up with a client
in an atmosphere of partnership. Foster the investment nature of upfront
payments for services and mine the data you turn up now and previously in
representation for similar matters. The basis of the profit curve for an
alternative fee is not to produce as much as you can as fast as you can to
increase your profitability, but to accurately estimate the cost of your work and
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present a client with a fee agreement that they feel provides them and not you
with value.

Maintaining the agreement with modifications is central to making it
affordable for both you and the client. Setting goals in the litigation process and
having updates and meetings regarding overruns allows you and the client to
foster the partnership attitude. Also, each of these milestones give an attorney
the chance to reevaluate the cost of moving forward.

This constant communication, managing client expectations, establishing fees
consistently and fostering growth of the partnership attitude in correspondence
will lead to an increase in client satisfaction and the rewards that come with it.

Understanding the Process of Providing Workable Alternative Fees

An attorney must know the matter they will be shifting billing to alternative
fees with inside and out. Map out the areas where you can adequately estimate
the costs of the work involved and set those points within the litigation process
as evaluation points for you and your client. Evaluate your per section with your
client, keeping your metrics in mind constantly.

Manage the project appropriately, tasking the other involved staff and
attorneys to pace themselves and budget time effectively. Project management
training is a must with flat fee arrangements. It requires consistent time, effort
and discussioyy A GK GKS Of ASyd FyR GKS |
work more efficiently and shave time off of production of routine documents.

Change slowly, in manageable sections. Watch the metrics of the areas you

have changed and allow for loss and gaAy A YAUGALf € &dnd ¢ KAY|

wSEtFiA2yaKALI 5S@St 2HeRir&edch dientlcdntact. h C
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An Examination of the Rules Behind Ethical Billing

The Duty To Charge Reasonable Fees
ly FTGd2NysSeqQa FSSa vYdzad 0S NBlFazy

communicated to the client before beginning the representation.’ Attorneys do
have some leeway as to how they structure their fee agreements. Pursuant to
ISBA Advisory Opinion No. 90-33 (05/15/90), an agreement between an
attorney and client that allows the attorney to charge reasonable additional
costs and fees to the client if litigation is necessary to collect the original fee is
permissible under the Rules. In this scenario, an attorney wanted to use a fee
agreement for legal services with clients allowing the attorney to charge
reasonable additional costs and fees to the client if litigation became necessary
to collect the original fee. The Committee opined that as long as the fee is
reasonable, it does not violate the Rules of Professional Conduct regarding
attorneyQ fees. The Committee focused its opinion on the reasonableness of
the fee rather than any sort of duty violation such an agreement might create.
The only caveat to the CommitteeQ approval of such a provision is that the
attorney must take care so as not to come into conflict with Illinois statutes
regarding perfecting attorney liens.

Under certain circumstances, an attorney may to charge his client for the
overtime work of a secretary that was necessary to perform specific tasks on
behalf of the client.’ The charge for the secretary@ work would be separate
from the attorneyQ fee and appear on the bill as an expense. This issue had to
be addressed because under a previous opinion, Opinion 85-9, the Committee
stated that an attorney could not charge the client for the necessary expenses
of a well equipped office. For example, a charge for local calls made by a
secretary would be improper. However, in a case where a secretary had to work
overtime for a specific task necessary for adequate representation of the client,
and the need for overtime was not due to the attorneyQ procrastination or
neglect, it would be an extra expense that would not violate the Rule 1.5
requirement for a Greasonable fee.§*

LIRPC 1.5

2 ISBA Advisory Opinion No. 90-33

3 ISBA Advisory Opinion No. 91-6 (10/25/91)
4ISBA Advisory Opinion No. 91-6 (10/25/91)
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of the attorney, the degree of responsibility required, the usual and customary
charges for similar work and the connection between the litigation and the fees
OK I NHTsidR @érts are given broad discretion when reviewing fees.® In
WA OKI NRazy @@ |1 FRR2yXZ (GKS O2dz2NIIi NBOJA
petition described activities on 58 separate dates and hourly charges for those
activities. The attorney had been previously warned by the trial judge about
adzoYAGGUAY3T FSS LISGAGAZ2ya GKFEG O2ydal Ay

FY2dzyd 2F GAYGKSI 22 dzBENF 2N RdzOSR G KS i

house minimum. The trial judge sent his written ruling to the ARDC. The
attorney appealed. The case was remanded because the trial court did not state
its reasons for specific reductions and instead denied the fee petition as a
whole. However, the appellate court fully understood the trial O2 dzNI Q&
FNUZA OGN A2y 6AGK GKS Fdd2NySe FyR | LI
him to the ARDC.?

For your daily practice:

Keep your fees reasonable and make sure to communicate the fees in your
engagement letter with your client and keep a copy of that letter for your files.

First and foremost, keep meticulous time records. In Richardson v Haddon,

0KS O2dzNI t221SR 2 GKS FGd2NysSe (2 L
GAONHZIAYAT SR F2NJ GKSANI NBI £Fyolcanhody S5 4

avoid an ARDC complaint, proper record keeping may allow you to end the
complaint at the beginning inquiry phase.

Richardson v Haddon also highlighted the importance of not irritating a judge.
FGG2NYySe wAy3 A3y 2 NEB Raboutkhs feepdriRodsSatHa  LINJ
ended up with a report at the ARDC. Be warned, it is a trial courts duty to report
attorney misconduct to the ARDC."°

5 Richardson and Russell v. Haddon and Haddon, 375 Ill. App.3d 312; 873 N.E.2d
570,573, 313 11l Dec. 946 (2007).

6 1d.

71d.at 572.
81d.at 574.
91d.at573.
10 [d. at 574.
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The Duty to Safeguard Client Funds

'y FTGd2NySe Ydad 1SSLI I Oft ASyHdQa LINE

Commingling of funds is to be avoided. In, In re Bloom," an attorney sought
review of a disciplinary recommendation that he be suspended from the
practice of law for one year for failing to account for and commingling client
funds. In this case, the attorney asserted that there was no evidence of any
fraudulent or dishonest motives in his actions, yet the court found the attorney

GNBOSABSR Y2ySea o0St2y3aay3a (2 KAa Of AS

failed to remit them to his client for a long period of time without any legitimate

NBI d2ydé ¢KS O2dzNIi F2dzyR dGwAs8y adzOK L
GKAOK G(GSyRa (G2 ONARy3a (GKS o0FNJ AydG2 RA
for any fraudulent intent or lack thereof on the part of the attorney. The

attorney was suspended for one year.

Likewise, in, In re Lewis, the court was unmoved by an attorneys lack of a
dishonest motive."® Attorney Lewis was charged by the ARDC for nine counts of
converting client funds. The respondent argued there that his poor health was a
mitigating factor. He argued that the conversions were a result of sloppy record

INJ:
4 NE

keeping but not a dishonest motive.”* ¢ KS 02 dzNIi é61 a dzy Y2OSRI «a

z

O2y@SNIIAY3 | OtASydQa TFdzyRa A& I YL Gl

Of A SyhéyQtaisk of depletion or loss to creditors of the attorney entrusted
gAOGK AdG& &Vichatoh & BdtXkuyt Bridhgs the entire legal profession
into disrepute.16 The attorney was given a three year suspension.

Different rules apply to retainers. Pursuant to ISBA Advisory Opinion No. 703,

wSiFAYSNE LIAR G2 F t1 688N | NB2ayor § 6 Fdzy

the Illinois Supreme Court.”” The lllinois State Bar Ethics Committee received
several inquiries as to what funds were considered & Of A Sy (i Fdzy Ra
Supreme Court Rule 9-102. These questions stemmed from confusion about
whether fees paid by clients as a retainer had to be segregated into a client trust
account. The Committee noted that Rule 9-102 excluded advances paid to

11IRPC 1.15(a)
12 In re Bloom, 39 I1L. 2d 250, 234 N.E.2d 775 (I1l,, 1968)

13 Inre Lewis, 118 111.2d 357, 515 N.E.2d 96, 113 Ill. Dec. 287 (1987)
141d. at 97.

15]d. at 98.

16]d.

17 [SBA Advisory Opinion No. 703 (11/24/80)
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lawyers F2 NJ a O24aGa | yR SELSyaSaovég ¢KS /2Y
fees are earned in a relatively short period of time over which the attorney
familiarizes his or her self with the facts of the case and the relevant law. The
Committee thus opined that Rule 9-102(a) does not apply to retainer fees in any

F2NY dzyt Saa 6KSy LI ART GKSe | NB &SELN
aSOdzNRiGe F2NJ FSSa (2 6S SINYySRoPe LT @
until they are earned and should be treated as client funds.

The court in, In re Taylor agreed holding that when an attorney is not given
GKS OftASyidtQa YzySe (2 K2fR F2NJ I aLls
given for expected legal fees, conversion of funds will not be found.™®

Recently, the Illinois Supreme Court addressed the issue of retainers.” In
Dowling, the court explicitly recognized advance payment retainers. In this case,
Dowling obtained two judgments against Davis. Davis, in an effort to protect his
assets, hired a law firm Piper. Initially Piper was to handle the purchase of a
K2YS AY CE2NARI® 51 @FAad RSLIRaAAGSR Y2V,
purchase. After the completion of the purchase of the Florida house, Davis
authorized Piper to keep $100,000 as a retainer. Piper transferred that money
into its general account and applied it to monthly bills for work performed for
Davis.

The Dowling court recognized three types of retainers. A classic or general
NBGFAYSNI aAad LIAR o6& GKS Of A Sgfabilityd 2
RdzZNAYy 3 I+ ALISOAFASR LISNA 2 R” I2beconedtheS 2 NJ
property of the lawyer immediately as it is earned when paid.*' The second type
2F NBGFAYSNI Aa | &ASOdzaNRG& NBGFAYSNI 6K
client until the lawyer applies it to charges for services that are actually
NEB vy R S’NtlSsRh@ ¢hird type of retainer acknowledged by the court that is
noteworthy; the advance payment retainer. Until Dowling, advance payment
retainers had not been explicitly recognized in Illinois.”

18 Taylor, 363 N.E. 2d at 849.

19 Dowling v. Chicago Options Associates, Inc., et al. (DLA Piper Rudnick Gray Cary
(US), LLP,) 226 11l. 2d 266, 875 N.E.2d 1012; 2007 LEXIS 856; 314 IIl. Dec. 725.

20]d. at1018.
21]d.
221d.
23]d at 1021.
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types of retainers should be used sparingly and only to accomplish a purpose

that cannot be accomplished with a security retainer.” In the case at hand, the

court found an advance payment retainer was appropriate because the client

was hiring counsel to represent him against judgment creditors. If the funds
NBYLl AYSR {rdpesty, Bd cleditafsim@ydbe ablk to access them. If that

were the case, it would be difficult for the client to hire counsel.”®

The court set forth guidelines to properly set up a retainer agreement. First,
regardless of the type of retainer the parties are agreeing to, the agreement
should be in writing and it should clearly define the type of retainer being
paid.”” The agreement should state whether the funds remain the property of
the client or become the property of the attorney. For an advance payment
retainer the agreement should also indicate where the funds will be deposited
and how the lawyer will handle withdrawals for services rendered. Moreover,
the agreement should clearly advise the client of his option to use a security
retainer and that the choice of type of retainer is the clients alone. If the
attorney will not represent the client with an advance payment retainer, this
should also be stated in the agreement. Lastly, the advance payment retainer
agreement must explain why that is the type of retainer being established and
why it is recommended for the client.”®

If the language of the agreement is ambiguous, the court will find that the

“

agreement is for a security retainer® ¢ KS LINRPGSOlGA2y 2F GKS

the guiding principle and as such, generally retainers should be security
retainers and the funds placed in a client trust account.®* Y SSLIAy 3 Of A Sy
ASLI NI GS FNRY GUKS |dd2NySeQa FdzyRa
FGd2NySeQa ONBRA G2 NE OfundsRsRftet thefist stef & >
towards conversion of those funds. Lastly, if the funds are commingled and the
attorney dies, the funds are at risk of being lost.*!

24]d at 1019.
251d.at 1021.
26 [s,
271d. at 1022.
28 1d.
29 1d.
30]d. at 1021.
311d.
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For your daily practice:

lfgleda 1SSLI @2dzNJ Of ASy (i Qa LINR LIGNI &
AYI-FVQQQN\I'JQY['H@ C)ZYY)\YEIfé I Off\é)[[jQé
motives, you can be found in violation of the Rules.

If you are accepting a retainer, put the retainer agreement in writing. Read
the Dowling case, thoroughly and follow their guidelines on what needs to be
included in a retainer agreement. If you make an error in the agreement, the
court will conclude you were attempting to establish a security retainer, which
means if you have commingled those funds you may face discipline.
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Regarding Fees

The lllinois Rules and the Model Rules substantially differ when considering

billing and Rule 1.5¢0 ¢ KS a2 RSf wdzZ Sa wdzZ S mModpdol ¢ |

make an agreement for, charge, or collect an unreasonable fee or an

dzy NBl a2yl o6tS | Y2dzyd F2N SELSyasSoég 1| a
fll 68SNR FSS&a Ydzald oS NBlFLaz2ylof Soé¢ ¢K
reasonable fee are identical in both sets of rules and include items like the time
and labor required 1.5(a)(1), customary fees for similar work 1.5(a)(3) and
whether the fee is fixed or contingent. 1.5(a)(8). See Rule 1.5 for a complete list
of all the relevant factors.

Rule 1.5(b) requires an attorney to inform the client about the basis or rate of
the fee within a reasonable time after the representation begins. The Model
wdzZ Sa FRRa GKIFIG GKS olairaa 2F GKS FSS
AY S NNAWYOBPeGKS NBIJdANBYSYGd Aa aLINBTFSN
of the Model Rules to communicate with the client verbally regarding the fee
A0NHzOGdzNBd ¢KS az2RSf wdzZ Sa faz2 | RR 4
2 NJ SELJSYéSé akKlff £ az 0°% Reglrding Yhazy A O I
communication of fees, the Model Rules are far more focused on the
understanding of the fees involved with his or her representation.

Like Rule 1.5(b), in Rule 1.5(c) the Model Rules maintain their focus on the
clients understanding of the fees, more than the lllinois rules. This rule deals
with contingent fees and is basically similar in both sets. However, the Model
Rule requires not only that a contingent fee should be explained to the client in
writing, but that the writing shall be signed by the client. This signature
requirement is not found in the lllinois Rules. Additionally, the Model Rules
AyOf dzRSa GKS F2tt2¢Ay3a I y3Idza IS GKI G
agreement must clearly notify the client of any expenses for which the client will
be liable whetherornotil KS Of ASy G A& *UKS LINBGIFAfAY

Illinois added Rule 1.5(e) which addresses contingent fees for commercial
accounts and insurance company subrogation claims. The Model Rules 1.5(e)
and the Illinois Rules 1.5(f) both address when fee divisions between lawyers

32 MRPC 1.5(b).
33 MRPC 1.5(b).
3¢ MRPC, 1.5(c).
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are permissible. Both Rules require the client to consent to a fee division in a
signed writing. The lllinois rule elaborates on what the writing must disclose ¢
that there will be a division of fees, how the division will be made and for what
the other attorney is responsible. The lllinois Rules also include a definition of
economic benefit* which is missing from the Model Rules.

Guidance From the Courts

Guidance from the Supreme Court regarding the lllinois Rules of Professional
is sporadic at best, especially regarding Rule 1.5 and the Appellate Courts also
seem loathe to issue opinions in professionalism cases. While sporadic, some
recent cases shed light on the attitude of the court regarding improper fee-
taking.

The First District Appellate Court NS OSy (if @8 NBaz2f SR
liability policy insurance coverage case wherein an attorney allegedly retained
an excessive amount of fees from a settlement.*® There were two actions the
appellant-attorney sought to receive coverage for from the insurer, one case
before the ARDC, the other in civil suit.>’ The First District Appellate Court held
that fee agreement disputes are business disputes and do not come within the
coverage of professional liability insurance policies.*® Excessive fee claims made
by clients subject an attorney to both professional liability before the ARDC and
civil liability for additional claims, but are regularly excluded from professional
liability insurance policies. This makes fee agreements and ethically and
professionally handling billing issues according to the lllinois Rules of
Professional Conduct even more paramount: because an attorney is solely liable
for actions alleging excessive or inappropriate fee agreements not just before a
civil court, but also before the ARDC.

In 2007, the Supreme Court of lllinois discussed retainer agreements in great
detail in Dowling® The Court discussed Rule 1.5(a) of the Rules of Professional
Conduct, noting the rule requires that a lawyer's fees be reasonable in light of
the factors set forth in the rule. 134 11.2d R. 1.5(a). *° The holding of the case,

35 IRPC 1.5(i)

36 Continental Casualty Co. v. Donald T. Bertucci, Ltd., 2010 WL 1033448 (IlL.App. 1
Dist. 2010)

371d. At *3.

381d. At *4-5.

39 Dowling v. Chicago Options Associates, Inc., 226 111.2d 277, (111, 2007).
40]d. at 295.
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however, recognize the existence and validity of advance payment retainers as
an option available to lllinois lawyers and their clients in connection with the
payment and use of retainers.*" There is no impediment, either in the case law
or in our Rules of Professional Conduct, to the ability of lawyers and their clients
to agree that a retainer paid shall become the property of the lawyer upon
payment and advance payment retainer is not subject to a turnover order by
the circuit court in collection proceedings.*” This holding allows lawyers an
avenue to secure funds to represent clients that are or will be exposed to
judgment debtors.

The cases are few and far between, but often they shed light on the prevailing
court attitude of adhering to the lllinois professional guidelines for billing
practices.

Attorney Retaining Liens

Retaining Liens have their origins in the English common law and have been
customarily used in lllinois for about one hundred years. The lien attaches to all
documents an attorney receives from a client in their professional capacity.®
The guidelines set by the courts, however, require that an attorney weigh their
interest against those of the client and favor clients in their treatment. The use
of these liens has been largely discouraged by the Courts in lllinois and only
enforced against clients that refuse to pay an attorney and can pay that
attorney.

An lllinois statutory lien filed pursuant to 770 ILCS 5/1, attaches only to
damages or awards recovered by an attorney through their professional
services. This lien is usually used in conjunction with fee agreement cases and
guarantees an attorney the right to payment on a file when a client changes
counsel after work has been performed.

41]d. at 301.
42]d. at 298.
43 Sanders v. Seele, 128 111. 631, 632 (I11,, 1889).
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Appendix

[llinois Rules of Professional Conduct

RULE 1.5., Fees

(a) A lawyer's fee shall be reasonable. The factors to be considered in
determining the reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the
questions involved, and the skill requisite to perform the legal service
properly;

(2) the likelihood, if apparent to the client, that the acceptance of the
particular employment will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;
(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;
(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers
performing the services; and

(8) whether the fee is fixed or contingent.
(b) When the lawyer has not regularly represented the client, the
basis or rate of the fee shall be communicated to the client before or

within a reasonable time after commencing the representation.

(c) A fee may be contingent on the outcome of the matter for which
the service is rendered, except in a matter in which a contingent fee
is prohibited by paragraph (d) or other law. A contingent fee
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agreement shall be in writing and shall state the method by which
the fee is to be determined, including the percentage or percentages
that shall accrue to the lawyer in the event of settlement, trial or
appeal, litigation and other expenses to be deducted from the
recovery, and whether such expenses are to be deducted before or
after the contingent fee is calculated. Upon conclusion of a
contingent fee matter, the lawyer shall provide the client with a
written statement stating the outcome of the matter and, if there is a
recovery, showing the remittance to the client and the method of its
determination.

(d) A lawyer shall not enter into an arrangement for, charge, or
collect:

(1) any fee in a domestic relations matter, the payment or amount of
which is contingent upon the securing of a dissolution of marriage or
upon the amount of maintenance or support, or property settlement
thereof, provided, however, that the prohibition set forth in Rule
1.5(d)(1) shall not extend to representation in matters subsequent to
final judgments in such cases;

(2) a contingent fee for representing a defendant in a criminal case.

(e) Notwithstanding Rule 1.5(c), a contingent fee agreement

regarding the collection of commercial accounts or of insurance
company subrogation claims may be made in accordance with the
customs and practice in the locality for such legal services.

(f) Except as provided in Rule 1.5(j), a lawyer shall not divide a fee for
legal services with another lawyer who is not in the same firm, unless
the client consents to employment of the other lawyer by signing a
writing which discloses:

(1) that division of fees will be made;
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(2) the basis upon which the division will be made, including the
economic benefit to be received by the other lawyer as a result of the
division; and

(3) the responsibility to be assumed by the other lawyer for performance
of the legal services in question.

(g) A division of fees shall be made in proportion to the services

performed and responsibility assumed by each lawyer, except where

the primary service performed by one lawyer is the referral of the

client to another lawyer and

(1) the receiving lawyer discloses that the referring lawyer has received
or will receive economic benefit from the referral and the extent and
basis of such economic benefit, and

(2) the referring lawyer agrees to assume the same legal responsibility for
the performance of the services in question as would a partner of the
receiving lawyer.

(h) The total fee of the lawyers shall be reasonable.

(i) For purposes of Rule 1.5 "economic benefit" shall include:

(1) the amount of participation in the fee received with regard to the
particular matter;

(2) any other form of remuneration passing to the referring lawyer from
the receiving lawyer, whether or not with regard to the particular matter;
and

(3) an established practice of referrals to and from or from and to the
receiving lawyer and the referring lawyer.

(j) Notwithstanding Rule 1.5(f), a payment may be made to a lawyer
formerly in the firm, pursuant to a separation or retirement

agreement.
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ABA Model Rules of Professional Conduct

Rule 1.5 Fees

(a) A lawyer shall not make an agreement for, charge, or collect an
unreasonable fee or an unreasonable amount for expenses. The factors to be
considered in determining the reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the
questions involved, and the skill requisite to perform the legal
service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the
particular employment will preclude other employment by the

lawyer;

(3) the fee customarily charged in the locality for similar legal
services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the
circumstances;

(6) the nature and length of the professional relationship with the
client;

(7) the experience, reputation, and ability of the lawyer or lawyers
performing the services; and

(8) whether the fee is fixed or contingent.

(b) The scope of the representation and the basis or rate of the fee and
expenses for which the client will be responsible shall be communicated to
the client, preferably in writing, before or within a reasonable time after
commencing the representation, except when the lawyer will charge a
regularly represented client on the same basis or rate. Any changes in the
basis or rate of the fee or expenses shall also be communicated to the client.
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(c) A fee may be contingent on the outcome of the matter for which the
service is rendered, except in a matter in which a contingent fee is
prohibited by paragraph (d) or other law. A contingent fee agreement shall
be in a writing signed by the client and shall state the method by which the
fee is to be determined, including the percentage or percentages that shall
accrue to the lawyer in the event of settlement, trial or appeal; litigation and
other expenses to be deducted from the recovery; and whether such
expenses are to be deducted before or after the contingent fee is calculated.
The agreement must clearly notify the client of any expenses for which the
client will be liable whether or not the client is the prevailing party. Upon
conclusion of a contingent fee matter, the lawyer shall provide the client
with a written statement stating the outcome of the matter and, if there is a
recovery, showing the remittance to the client and the method of its
determination.

(d) A lawyer shall not enter into an arrangement for, charge, or collect:
(1) any fee in a domestic relations matter, the payment or amount of
which is contingent upon the securing of a divorce or upon the
amount of alimony or support, or property settlement in lieu thereof;
or

(2) a contingent fee for representing a defendant in a criminal case.

(e) A division of a fee between lawyers who are not in the same firm may be
made only if:

(1) the division is in proportion to the services performed by each
lawyer or each lawyer assumes joint responsibility for the

representation;

(2) the client agrees to the arrangement, including the share each
lawyer will receive, and the agreement is confirmed in writing; and

(3) the total fee is reasonable.
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