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Seminar Topic:  

Christopher Keleher brings his insider knowledge of the Federal Appellate 
Court to bear on the most important task an attorney faces before any 
appellate court, State or Federal: How to be persuasive and avoid 
common pitfalls in structure, argument and tone that can cost you your 
case. Mr. Keleher provides step-by-step analysis of the writing process. 
This seminar allows a lawyer to gain from Mr. Keleher's unique 
perspective having been a clerk in the Seventh Circuit Court of Appeals by 
learning effective tactics he suggests for successful Appellate argument.
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Introduction  

Writing efficiently, effectively and effortlessly should be the goal of every 

practicing attorney. From billing entries to preparing briefs for the Supreme 

Court, harnessing, sharpening and maintaining the skills to write effectively are 

paramount. We will explore several simple and effective ways to hone your 

writing skills.  

On Persuasive Writing 

 

RULE I 

Consider Your Audience: 
You are writing to Judges.  
Their time is limited. 
Your case is an abstraction. 
They need the factual background spelled out. 
They do not need the black letter law spelled out. 
They do not need words CAPPED, bolded, or italicized. 
 

RULE II 

 
Your Audience Appreciates Brevity 

Merit is not proportionate to weight. 
Judges always appreciate a brief that does not exhaust the page limit. 
Short briefs show you have confidence in your position. 
Cut 1-н ǇŀƎŜǎ ƻǳǘ ƻŦ ȅƻǳǊ άŦƛƴƛǎƘŜŘέ ǇǊƻŘǳŎǘΦ 
 

RULE III 

From Brevity Springs Readability 
Readability is your lodestar. 
²Ƙŀǘ ƛǎ άǊŜŀŘŀōƛƭƛǘȅέΚ 
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Writing that is clear, concise, and simple. 
Writing with such attributes is persuasive. 
Persuasive writing wins cases. 
 

RULE IV 

 
A Brief Is Readable When You Are Thoughtful 

 
Put your reader in a good mood. 
So be thoughtful. 
How? A few examples: 
Avoid page long paragraphs 
Avoid string cites 
Avoid block quotes 
Avoid going over 3 pages without a break 
 

RULE V  

 
A Thoughtful Reader is Vigilant of Usage and Style: Good usage and style 
engender clear and concise writing. Clear and concise writing is easy on the 
eyes. 

 
 Usage and Style 

Avoid Nomilizations 

  Nomilizations began life as verbs and should have remained that way.  
  bƻƳƛƭƛȊŀǘƛƻƴǎ ƳŀƪŜ ǎŜƴǘŜƴŎŜǎ weaker and less clear.   
 

Examples of common nominalizations and the verb forms to which they should 
return: 

 
  CHANGE   TO 
  enter into an agreement agree 
  contains a provision  provides 
  have a collision   collide 
  file a motion   move 
  give consideration to  consider 
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  had knowledge that  knew 
  effect a termination  terminate 
  make an assumption  assume 
  make a decision   decide 
  places emphasis on  emphasizes 

 

 

Avoid throat clearing 

 
 Each word should serve a purpose. 

 
 Each word should be working to get you to your ultimate destination, 

persuasion. 
  
    9ǎŎƘŜǿ ƛƴǘǊƻŘǳŎǘƻǊȅ ǇƘǊŀǎŜǎ ǘƘŀǘ ǎŀȅ  nothing: 

 
Examples: 

 It is interesting to note that .. . 
 It is important to remember thaǘΧ 
 Lǘ ǎŜŜƳǎ ǘƘŀǘΧ  
 Lǘ ƛǎ ŎƭŜŀǊ ǘƘŀǘΧ 
 Lǘ ƛǎ ǿƛŘŜƭȅ ǳƴŘŜǊǎǘƻƻŘ ǘƘŀǘΧ 
 ²ƛǘƘ ǊŜǎǇŜŎǘ ǘƻΧ 
 !ǎ ƴƻǘŜŘ ŀōƻǾŜΧ 

Structure 

 
Keep the subject and verb close together. The combination of the subject 

and verb ƛǎ ǘƘŜ Ǌŀƛǎƻƴ ŘΩ ǘǊŜ ƻŦ ǘƘŜ sentence. A sentence is opaque when a verb 
is ten words removed from the subject. It will force the reader to work, and 
frustration will ensue. 

 
Example: 
 
In the first month of his marriage, the defendant, who was only nineteen at 

the time and who had not completed high school or developed a trade andm 
who had just lost his part-time job, was charged with robbing a convenience 
store.  
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Several modifying phrases or clauses are between the subject and the verb.  
 
In the first month of his marriage, the defendant was charged with robbing 

a convenience store. He was only nineteen at the time. He had not completed 
high school or developed a trade, and he had just lost his part-time job. 

 

RULE VI 

Adhere To The Rule of One 

Lawyers are loquacious. We like to say a lot at once. Avoid this by following 
the Rule of One: 

   hƴŜ ƛŘŜŀ ǇŜǊ ǎŜƴǘŜƴŎŜΦ 
   hƴŜ ǎǳōƧŜŎǘ ǇŜǊ ǇŀǊŀƎǊŀǇƘΦ 
   hƴŜ ǘƻǇƛŎ ǇŜǊ ǎŜŎǘƛƻƴκǎǳōǎŜŎǘƛƻƴΦ 
 
Your writing will be more succinct, organized, and readable. 
 

RULE VII 

 
Give The Court the Tools of Implementation by Beginning each argument 
section on a positive note. Do not start on the attack. First, say why you win, not 
why they lose. The tools of implementation? Precedent, Statutes, Facts, and 
Policy. 

 
 Example : 
 
Thomas Cannot Show the Institutional Defendants Maintained a Custom of 

LƎƴƻǊƛƴƎ LƴƳŀǘŜǎΩ aŜŘical Needs. 
 
 ¢ǿƻ ŀȄƛƻƳǎ ƎǳƛŘŜ ǘƘŜ ŀŘƧǳŘƛŎŀǘƛƻƴ ƻŦ ƛƴǎǘƛǘǳǘƛƻƴŀƭ ŘŜŦŜƴŘŀƴǘǎΩ Ϡ мфуо 

liability. First, a municipality cannot be liable if none of its officers are found 
responsible. Second, due to budgetary realities, a law enforcement office 
cannot be held liable for understaffing. If this Court applies these principles, 
Defendants should prevail. 

A. Standard of Review 
 
This example gives the Court something to hang its hat on. 
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RULE VIII 

 
Engage Your Opponent; Courts are frustrated when the briefs of two parties are 
like ships passing in the night. Address the substance of your opponent head on. 
vǳƻǘŜ ƭƛōŜǊŀƭƭȅ ŦǊƻƳ ȅƻǳǊ ƻǇǇƻƴŜƴǘΩǎ ōǊƛŜŦΦ You will win converts by showing, in 
a self contained document, why your logic is superior. 

 

RULE IX 

 
Consider Your AudieƴŎŜΩǎ !ǘǘŜƴǘƛƻƴ [ŜǾŜƭǎ; Judges are human. Their attention 
level is not evenly distributed. It is greatest in the beginnings and endings 
(headings). Placement of material is critical. Every introduction and conclusion 
should say something.  It is your best chance to leave an impression, do not 
waste it. 

     
Example Conclusion containing a summary of the entire argument: 
 
¢Ƙƛǎ ŎŀǎŜ ǇǊƻǾŜǎ ǘƘŜ ŀŘŀƎŜ άƴƻ ƎƻƻŘ ŘŜŜŘ ƎƻŜǎ ǳƴǇǳƴƛǎƘŜŘΦέ 5ƻǊƎŜ ǎŜŜƪǎ 

to saddle an individual volunteer with liability for an accident she had no control 
over. The trial court could not accept such an outcome. Nor should this Court. 
¢ƘŜ ǘǊƛŀƭ ŎƻǳǊǘΩǎ ƻǊŘŜǊ ƎǊŀƴǘƛƴƎ aŀǊǘƛƴ ǎǳƳƳŀǊȅ ƧǳŘƎƳŜƴǘ ǎƘƻǳƭŘ ōŜ ŀŦŦƛǊƳŜŘΦ 

 
  WHEREFORE, Defendant-!ǇǇŜƭƭŜŜΣ Χ 
 

RULE X 

 
Editing is Essential; When editing, spare nothing. Do not be tethered to your 
work product. The end of the drafting process is also a good time to rearrange 
sections and arguments. Give yourself a day off and go back to the brief once 
more with a fresh set of eyes. 

 
 
Writing is time consuming. The end product is the direct proportion to the 

amount of effort put in. Persuasive writing will make the difference in close 
cases.  
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Oral Argument 

 
Oral Argument is not about you. Oral Argument is not about your polished 

presentation. Oral Argument is not about lambasting the lower court. You are 
there to do one thing ς ǇƭŀŎŀǘŜ ǘƘŜ ŎƻǳǊǘΦ ¸ƻǳ ǇƭŀŎŀǘŜ ōȅ ŀƴǎǿŜǊƛƴƎ ǘƘŜ ŎƻǳǊǘΩǎ 
questions. The court dictates the parameters. You make the argument. The 
court controls the terms of the debate. The great unknown is how the court will 
react. 
¢ƘŜ ŎƻǳǊǘΩǎ ŦƻŎǳǎ is your focus. 
 

The Ingredients for Adequate Preparation:  

Devote sufficient time: 

The weeks leading up to argument, spend an hour or two each day 
preparing. You may have convinced yourself the case has already been won or 
lost after the briefs. Oral argument is the fulcrum for changing positions in only 
about 10% of cases. While this figure is relatively low, with your client's interests 
and your professionalism on the line, do you want to gamble? 

 

The familiar refrains: 

Know the Record 
Know the Law 
Application - Understand how the law applies to the facts. 
Future cases - Is the opinion you are asking the court to write workable for 

later cases? 
Recognize this reality when divining the questions the court may ask. 
 
WǳŘƎŜǎ ƭƛƪŜ ǘƻ ƪƴƻǿ ǘƘŜ άǿƘȅέ ƻŦ ǘƘŜ ŎŀǎŜΦ You enhance your credibility 

when you can ease the court's curiosity. Be Wary of Your Presence 
 

Don't slouch, stay close to the microphone. Don't rustle pages. Don't let 
unnecessary preparation delay your argument. Time is limited; so walk to the 
podium and go for the jugular. Maintain a conversational tone-argument is a 
conversation amongst peers.  
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By the time of argument, your credibility could be gone. If your brief 
misconstrues the record or precedent, you will be in a hole. Parlay that goodwill 
with an argument that does not strain credibility. Emotion is not a reason to 
reverse. 

 
You have a duty to give forthright answers. Your legal acumen will not 

disguise unwillingness to answer. 
  

The Deleterious Consequences of Evasion 

Without a responsive answer, the court will presume its reading of the 
situation is the correct one. This will likely be adverse to your position.  

You will undermine your credibility.  Revel in questions from the bench. The 
court wiƭƭ ōŜ ǇǊƻōƛƴƎ ȅƻǳǊ !ŎƘƛƭƭŜǎΩ ƘŜŜƭΦ ! ŎƻƴŦƛŘŜƴǘΣ ƪƴƻǿƭŜŘƎŜŀōƭŜ ŎƻǳƴǎŜƭ 
will want to assuage the court's concerns. Be prepared to explain why you win 
in spite of your weakness. Welcome that opportunity. 

 

Content of Your Argument 

Reduce your case to the base essentials and hammer the points that best 
help you. Oral argument is your chance to make sure the essentials of your 
position pass at least once through the minds of the judges. Say why you win; 
why reversal or affirmance is consistent with the needs of the judicial system 
and consistent with the needs of society. 

 

Candor 

From the moment you enter the courtroom, watch your demeanor. This 
includes while your opponent is throwing bombs at your case. Judges and clerks 
are watching you.  Do not make facial gestures, sigh, or shake your head. 
Maintain a calm demeanor and document the misrepresentations counsel is 
making. 

What better way to see what works and what does not than watching and 
listening to actual arguments? While attending actual argument is the best 
method, you can also watch from the confines of your office. 
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The Illinois Supreme Court allows you to watch arguments online at the 
following link: 

 
http://www.state.il.us/court/Media/On_Demand.asp 
 
 
 
The Seventh Circuit provides audio for its arguments at the following link: 
 
http://www.ca7.uscourts.gov/fdocs/docs.fwx?dname=arg 
 

Summation 

Appellate argument is not a tribulation. 
Appellate argument is an honor. 
Appreciate the opportunity to converse with a panel of judges about your 

ŎƭƛŜƴǘΩǎ ǇǊƻōƭŜƳΦ  
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.state.il.us/court/Media/On_Demand.asp
http://www.ca7.uscourts.gov/fdocs/docs.fwx?dname=arg
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Appendix 

WRITING CHECKLIST 

 

 Every sentence serves a purpose. 

 Use topic sentences. 

 Adjectives are the enemy of every noun, adverbs the enemy of every 

verb. 

 Avoid CAPS, italics, and bold. 

 Be positive rather than negative. 

 Make smooth transitions between paragraphs. 

 Make on point per paragraph. 

 One idea per sentence. 

 bŜǾŜǊ ǎŀȅ ǘƘŜ ƻǘƘŜǊ ǎƛŘŜΩǎ ŀǊƎǳƳŜƴǘ ƛǎ ŦǊƛǾƻƭƻǳǎΣ ǿƻǊǘƘƭŜǎǎΣ ƻǊ ƳŜǊƛǘƭŜǎǎΦ 

 Cut excess verbiage, arguments, issues. 

 Use meaningful title to introduce each section of your brief. 

 Have a strong opening line into case discussions. 

 Keep quotes pithy. Do not overuse them. 



 

Page x  © Copyright 2010, All Rights Reserved. 

 Eradicate split infinitives. 

 Avoid ending paragraphs with a quote. 

 Address the weak spots of your position. 

 Use the active voice. 

 No block quotes. 

 Subheadings every two pages. 

 No string cites. 

 No nomilizations. 

 No throat clearing. 

 Limit footnotes. 

 Keep the subject and verb close. 

 Start each major section with the tools of implementation. 

 9ƴŘ ŜŀŎƘ ƳŀƧƻǊ ǎŜŎǘƛƻƴ ǿƛǘƘ ŀ ǎǳōƘŜŀŘƛƴƎ ŜƴǘƛǘƭŜŘ άǎǳƳƳŀǊȅέ ƻǊ 

άǎǳƳƳŀǘƛƻƴΦέ 

 vǳƻǘŜ ǘƘŜ ƻǘƘŜǊ ǎƛŘŜΩǎ Ƴŀƛƴ Ǉƻƛƴǘ ŀƴŘ ǎƘƻǿ ǿƘȅ ƛǘ ƛǎ ǿǊƻƴƎΦ   

 In the final conclusion give the court the reason you must prevail. 

 Take a day off from your work before the final edit. 



 

Page xi  © Copyright 2010, All Rights Reserved. 

 

Additional References: 

How To Write Good Legal Stuff © 2001, 2009; Eugene Volokh and J. 
Alexander Tanford: 

http://law.indiana.edu/instruction/tanford/web/reference/how2writegood.pdf 
 

0ÕÒÄÕÅ 5ÎÉÖÅÒÓÉÔÙȭÓ /ÎÌÉÎÅ 7ÒÉÔÉÎÇ ,ÁÂ ɉȰ/7,ȱɊ on Active versus Passive 
Voice: 

http://owl.english.purdue.edu/owl/owlprint/539/ 
 

Legal Writing.net Blog; Wayne Schiess, author of Writing for the Legal 
Audience and Better Legal Writing: 

http://blogs.utexas.edu/legalwriting/ 
 

http://law.indiana.edu/instruction/tanford/web/reference/how2writegood.pdf
http://owl.english.purdue.edu/owl/owlprint/539/
http://blogs.utexas.edu/legalwriting/

